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A SLIPPERY SLOPE

How Counsel and Experts Can Work Together to
Detect Slip and Fall Claims Fraud

uestionable slip and
fall claims aren't
goIng away anytme
soon. According
to the Natonal
Safety Coundil,
slhip and fall incidents are the third
leading cause of injury to customers
and employees each year, costing
Amertican businesses a whopping
$70 billion annually in workers
compensation and msurance claims.
In analyzing a slip and fall daim,
either pre-lingation or at the onset
of Iitigation, an investgation and
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discovery plan is crucial. Depending
upon the nature of the claim and
poutential injury exposure, counsel
representng companies and insurers
are tasked with the responsibility of
directing investigations [(to protect
amommey-client privilege whenever
possible) as well as discovery. In
advance of the reeention of an
expert, it is important that fact-
specific requests for admissions and
contention interrogatories are used
to force the daimant to narrow the
facts of the loss as much as possible,
Detailed deposition questioning—

including, most importantly, eliciting
testimony ahout all of the movemens
of the claimant prior to, during, and
following the alleged incident—uwill
help not only counsel at enal, but also
the designated expert.

Red-flag indicators specifically
relating to questionable slip and fall
claims include the following:

1. An unusually long distance
between the location of the fall and
the claimant’s residence.

2, Attorney involvement may include
hinkage with medical clinies and
prior slip and fall claims, aomey
representation on the date of the
loss or soon thereafter, and the firse
notice of loss being made by the
attorney,

3. Inspection of the scene shows no
defect in the surface that could
have caused the slip and fall,

4, The repocted body movements are

contrary to the laws of physics

based upon the reported facs,

Minor ship and fall procedures

with highly questionable and

exaggerated medical costs,

A

Retention of the appropriate
investigntors and experts is important
to obtain detailed statements from
the claimant, conduct interviews
of property/business owners as
well as employees, and canvas for
witnesses and surveillance, medical
history, background checks, and
even sub rosa. Investigators also
will request mamtenance records
[sweep sheets), interview potential
maintenance witnesses, obtain
nvecessary safety manuals, and arrange
for a determmation of whether the
location of the incident complies with
appropriate building codes, standards,
and guidelines.

Analyzing an alleged slip and fall
event entails ascertaining, if possible,
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the causative factors that accounbsd
for the fall incident. In domg so, the
seientife methodology of ruling in or
ot wariws seenariog is employed. The
Fucts of the case, wimess tesdmaony,
and physical evidence {or lack theteof]
are correlated to the dynamics of

the accident in conjunction with the
fundamental Lovws and primciples of
physics, enginesring, homechanics,
and human fetores, The fellowing case
study illustrames how this methodology
can be employed.

O A, 23, 2002, at
approxinately F210 pom., Mana
Grovner, a 71-year-old woman (1%
and 133 pounds), was meolved in
i slip and fall event while walking
i the lobby of an office Tuildimg i
Manhattan, Gomes alleges that she
slipped on water that was on the flooz

ETATEMENTS

Crornex estfied that om a oold and dry
day, she wis walking from the front
dowrr of her ooffice: balding te the bank
af elesebors on the first Aoor when ghe
shipped and fell forwand. Acconding o
Crornes, her hesd wis the first pare of her
boudy i strilee the growmd. She tesafied
that, after falling, she motosd thit ber

panis were wet below her tighe knee
ancl that there was water on the Aooe
Accnrdimg to Gomese, she was wearig
lak, bether-sobed shoes amd was not
carryming anvthing ot the time of dhe fll.

A gecurity goatd stadoned nearcby
testified that he heard a noise and
proceeded to the location of the Fall,
The guard testihed that he dud net
ohserve anything on the floor in the
ares where Gomes veas sitting. Based
on the maberials revdewed, the fall
inciclent oecurred in the afesrnoen,
Huvwever, the labby was cleaned in the
rarimgg, S0 the foors would have had
time o dry prios to the fall.

Part of the mvesogadon into this
matter included conducting a sie
inapection and slip resistnce testing of
the subject floor surface o assess the
potential for a slip event. The Aoor haad
a smath, commercial-type surface
that was level and withooe wisual
defects. Slip resismnce testing was

comducted at the approximate location
of the sulject fall incident.

AMNALYEIE

The gypical ship and fall evene oocurs
when the heel contaces: the floor and
the leading foot moves forvard,
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causing the body's center of mas

o rave A rearwind direction
torward it boundary of ssbiliy, Ths,
Gromese’s description of the sHp and fall
kmernatics are ndt consistent with the
principles of biomechanies and do not
describe n ship event.

Grommees deseribed fall kinematics
are consisbent with a e and fall
ewent Mormal ambulation entuils that
the Foot entering swing phase be lifed
off the ground and progressed forearnd
as part of the human gait cyele, A
tripjng mechanism occurs when the
Foot, during swimyg phase, internets
with an obstucle of some strocture
of the surface that prottudes aluove
the walking sorface. The ohstacle noe
only st have suficient dirmensional
attributes to cause o permrhation
doring ambulatiom and be within the
expacted path of pededmian eaffic, but
also must be inherently umexpected.

According o the available
imfrrrmation and ste mspecton,
there were no obstacles, sorucoanes
protrocding albove the walldng surface,
or elevation chamges i Croaness
witlleing path. In the absence of an
extringic factor that cansed her to
trip and fall forward, it is posible
that Goaness sulyect fall event was
preciprtaned by a “seafing™ mechanism,
A seuffing rmechanism oocurs when the
shoe sole mteracts with the walking
surfee duting the swing phase of
i person’s gait o the extent that i
perturhs norrmal ambuelation and
cormpromises o person’s dynamie
eqjuilibrium. The knematc result 1%
amalogous to the classic trip event
wherein an obstacle—ithe floor in the
subject fall incident—im pedes. the foot’s
Forward progress and the Tsodys cenges
of mass moves anterior {forward ) of s
base af support.

Based upon the available
miformation, it was determimed within
a reasonable degres of scientife
certwinty that the mechanism of
Maria Cromes's fall incident was not
a slip ewent. Therea
recormmendation of counsel, the claim

was dendecl.
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